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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Code Alarm | nc.
Serial No. 75/620, 951

John G Chupa of Chupa & Alberti, P.C. for Code Alarm Inc.

David H Stine, Trademark Exam ning Attorney, Law Ofice 114
(Margaret Le, Managi ng Attorney).

Before Ci ssel, Hohein and Chaprman, Adm nistrative Trademark
Judges.

Qpi ni on by Hohein, Adm nistrative Tradenmark Judge:

Code Alarm Inc. has filed an application to register
the mark "SUREGUARD' for "anti-theft alarms for vehicles."H

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the

mar k "SURE GUARD' and design, which is registered as shown bel ow

sSUre:N.

' Ser. No. 75/620,951, filed on January 14, 1999, which is based on an
all egation of a bona fide intention to use the mark in conmerce.
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for "residential burglar and fire aIarn1systens,"E]as to be
| i kely to cause confusion, m stake or deception.

Appl i cant has appealed. Briefs have been filed, Hbut
an oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity of the goods
and the simlarity of the malrks.lz|

Turning first to consideration of the respective goods,
applicant argues that, unlike registrant's residential burglar
and fire alarmsystens, its "alarmsystens are specifically nmade
to function with autonotive vehicles." Applicant contends, in

view thereof, that it "markets and sells its systens to vehicle

z Reg. No. 1,029,970, issued on January 13, 1976, which sets forth
dates of first use of Cctober 16, 1974; renewed.

° As the Examining Attorney, in his brief, accurately notes, "applicant
has submitted, for the first tinme with the appeal brief, a substantial
packet of additional evidence (designated by applicant as Exhibits A
through H)." The Exam ning Attorney has objected to consideration of
such evi dence, correctly observing that the subm ssion thereof is
untinmely under Trademark Rule 2.142(d). Accordingly, while the
objection is sustained, it is pointed out that even if the additional
evidence filed with applicant's appeal brief were to be considered, it
woul d not make a difference in the outcone of this appeal

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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security retailers, new car deal ers and automakers,” while
registrant "sells its goods through specific home burglar and
fire alarmretailers and distributors.” Applicant therefore
mai ntai ns that confusion is not |ikely because the respective
goods are not conpetitive and are sold through different channels
of trade. Applicant also asserts that, while the Exam ning
Attorney has "indicated that sone cross-over may exist in the
formof a few conpanies that sell both autonobile and hone
security" products, such goods "are al nost always sold in
separate channels of trade, or by retailers that exclusively
specialize either in autonotive products or in honme products.™

The Exam ning Attorney, however, correctly points out
that it is well settled that goods need not be identical or even
conpetitive in nature in order to support a finding of likelihood
of confusion. It is sufficient, instead, that the goods are
related in some manner and/or that the circunstances surroundi ng
their marketing are such that they would be likely to be
encountered by the sanme persons under situations that would give
ri se, because of the marks enpl oyed in connection therewith, to
the m staken belief that they originate fromor are in sonme way
associated with the sanme producer or provider. See, e.q.,
Monsanto Co. v. Enviro-Chem Corp., 199 USPQ 590, 595-96 (TTAB
1978) and In re International Tel ephone & Tel egraph Corp., 197
USPQ 910, 911 (TTAB 1978). According to the Exam ning Attorney:

In this instance, there is a close and

obvi ous rel ati onshi p between the vari ous

security al arm products cont enporaneously

mar ket ed by the applicant and registrant.

Both registrant's residential burglar alarns
and applicant's autonotive alarns are
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designed to detect and protect against

unaut hori zed entry into a | ocation, whether

it is a vehicle or a dwelling. Both product

lines are likely to incorporate or enconpass

simlar technology and to include such

features as notion detectors, glass breakage

detectors, vibration detectors, as well as

vi sual and/or audible warning alarns. In

view of the obvious simlarities in function

or use and the likely overlap in specific

t echnol ogi es enpl oyed, the autonotive al arns

mar ket ed by applicant nmust be considered

within the likely and reasonable field of

expansion for registrant.

W agree with the Exam ning Attorney that, in the
present case, the various third-party registrations which were
made of record with the initial Ofice Action are sufficient to
establish that applicant's goods, while specifically different
fromregistrant's goods, are neverthel ess so closely rel ated
thereto in terns of simlarity in function and in the technol ogy
utilized that, if sold under the sanme or simlar nmarks, a
| i kel i hood of confusion as to the origin or affiliation of the
respective products would result. In particular, the record in
support of the Exam ning Attorney's position includes copies of
Si x use-based third-party registrations of marks which, in each
i nstance, are registered for burglar alarnms for buildings, on the
one hand, and anti-theft alarns for |and vehicles, on the other.

The record al so contains two use-based registration for nmarks

covering retail store services in the field of, inter alia,
"anti-theft and burglar alarns.” Although such registrations are
not evidence that the different marks shown therein are in use or
that the public is famliar with them they neverthel ess have
sonme probative value to the extent that they serve to suggest

that the goods listed therein are of a kind which may emanate
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froma single source and that such goods nay al so be sold through
the sane retail outlets. See, e.qg., Inre Al bert Trostel & Sons
Co., 29 USP2d 1783, 1785-86 (TTAB 1993) and In re Micky Duck
Mustard Co. Inc., 6 USPQRd 1467, 1470 (TTAB 1988) at n. 6.

Mor eover, even if, despite the absence of any specific
limtations as to the channels of trade therefor, the goods at

i ssue herein were actually to be sold, as contended by applicant,
t hrough different avenues of distribution, it is still the case
that the custoners for vehicle anti-theft alarnms and for
residential burglar and fire alarmsystens are the sanme and t hat
such consuners woul d be expected to cross-shop the various retai
outlets which are normal for the respective goods.

Turning, therefore, to consideration of the marks,
appl i cant argues anong other things that its mark "conbi nes the
words 'SURE' and ' GUARD in an adjacent manner (i.e., side by
side) to forma single term 'SUREGUARD ," while registrant's
mark "includes the word ' SURE' di sposed over or 'on top of' the
word ' GUARD , along with a | ogo which resenbles a honme and which
is formed, in part, by the letter "d" ." Applicant asserts that
"[t]he only simlarities between the two marks lie in the terns
"SURE' and ' GUARD , which are highly suggestive and which are
commonly used in various fields of security technology.” In
particul ar, applicant enphasizes that, "[d]Jue to the nature of

Regi strant's goods (i.e., residential burglar and fire alarmns),

the design portion of Registrant's mark (i.e., the house design)

shoul d be accorded nore wei ght than the suggestive words 'sure

and 'guard'." The design elenent, according to applicant, is the
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"nost significant portion of Registrant's mark" and, inasnmuch as
such a feature "is conpletely mssing” fromapplicant's mark for
its vehicle anti-theft alarns, applicant concludes that "[t]his
substantial difference between the two marks serves to reduce or
elimnate any potential for confusion, as it accentuates the
di fferences between Registrant's and Applicant's products.”

We concur, however, with the Exam ning Attorney that
the respective marks are "strikingly simlar in overal
commercial inpression.” As the Exam ning Attorney correctly
points out, a side-by-side conparison is not the proper test to
be used in determning the issue of |ikelihood of confusion
inasnmuch as it is not the ordinary way that custoners wll be
exposed to the marks. Instead, it is the simlarity of the
general overall comercial inpression engendered by the marks
whi ch nust determne, due to the fallibility of nenory and the
concomtant |ack of perfect recall, whether confusion as to
source or sponsorship is likely. The proper enphasis is
accordingly on the recollection of the average purchaser, who
normal ly retains a general rather than a specific inpression of
mar ks. See, e.q., Envirotech Corp. v. Solaron Corp., 211 USPQ
724, 733 (TTAB 1981); Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106, 108 (TTAB 1975); and G andpa Pidgeon's of M ssouri,
Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973).

Here, as the Exam ning Attorney further notes, "it has
been consistently held that when a mark consists of a word
portion and a design portion, the word portion is nore likely to

be i npressed upon a purchaser's nenory and to be used in calling
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for the goods or services." See. e.qg., In re Appetito Provisions
Co. Inc., 3 USP@@d 1553, 1554 (TTAB 1987).E:| W agree with the
Exam ning Attorney that when considered in their entireties, the
dom nant portion of registrant's mark is the literal term " SURE
GQUARD, " which is virtually identical in sound, appearance,
connotation and commercial inpression to applicant's "SUREGUARD'
mark. The fact that the words "SURE" and "GUARD," when used in
connection with alarns, obviously "are suggestive of desirable
characteristics for such goods" in that they "invoke thoughts of
security, reliability, safety and protection,"” as applicant
argues, is not a proper basis for giving greater weight to the
house design in registrant's mark. This is because even though
such words are suggestive, their conbination engenders
essentially the same overall commercial inpression in applicant's
mark as in registrant's mark. Such inpression, as the Exam ning
Attorney persuasively adds, is not significantly altered by the
presence of a house design in registrant's mark since
"prospective purchasers may wel |l assune that the suggestive
design elenent of registrant's mark is used to distinguish its
residential line of alarms fromthe autonotive line ... offered
under the ' SUREGUARD brand nane." Considered in their

entireties, the contenporaneous use of such substantially simlar

° While applicant also contends that the "stylized, |ower case letters"
inregistrant's mark serve, along with the house design, to

di stingui sh such mark from applicant's mark, the Exam ning Attorney
accurately observes that, inasmuch as applicant's nark is in typed
form such a format enconpasses the display thereof in any reasonabl e
manner, including the sanme | ower case stylized lettering as utilized
by registrant inits mark. See, e.qg., Phillips Petroleum Co. v. C J.
Webb, Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971) and I NB

Nati onal Bank v. Metrohost Inc., 22 USP@d 1585, 1588 (TTAB 1992).



Ser. No. 75/620, 951

mar ks as "SUREGUARD' and "SURE GUARD' and design, in connection
with, respectively, such closely related goods as vehicle anti -
theft alarns and residential burglar and fire al arm systens,
woul d be likely to cause confusion as to source or sponsorship.
Appl i cant insists, nevertheless, that confusion is not
| i kely because "purchasers of Applicant's and Registrant's goods
exerci se an extrenely high degree of care in purchasing such
goods, due to the nature of the respective goods." Specifically,
applicant urges that, in addition to being rel atively expensive
pur chases whi ch woul d be subject to considerabl e deliberation,
prospective custonmers will be highly discrimnating in their
sel ecti ons because:

In the case of Registrant's goods, for nost
individuals, there is no nore inportant
priority than to protect one's hone, famly
and self frominvasion, theft, burglary,
and/or fire. Wen purchasing a residenti al
fire or burglary alarm a purchaser will be
extrenely careful, as the safety of his or
her house and the lives of his or her famly
are at stake.

The sane high level of care is
undertaken for purchasers of vehicle security
systens. Vehicle security systens protect
expensi ve personal property from being stolen

.. These types of thefts are increasing,
and sel ecting the appropriate vehicle
security systemis essential to protecting
onesel f against this grow ng problem
Per haps nore inportantly, vehicle security
systens al so serve an inportant persona
safety function. That is, many such al arns
are equi pped with panic buttons and renote
keyl ess entry features which allow a user to
war n-away potential attackers and to quickly
enter and |l ock one's vehicle if a threat is
encountered. For these reasons, a purchaser
of a vehicle alarmsystemw || also be
extrenely cautious, spend a great deal of
time, and perform pai nstaking research before
maki ng a deci si on.
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The Exam ning Attorney, on the other hand, maintains
that applicant's contentions are not persuasive. As the
Exam ning Attorney tellingly observes:

Due to the conplexity of installation, it

must be assuned that nost, if not all, likely

consuners of the respective goods wll rely

on the expertise of professionals for

speci fic know edge of the products and for

its installation. As such, the actual

consuner is likely to be aware only of the

brand nanme and the general capabilities of

t he goods, rather than being particularly

careful and/or sophisticated in the

eval uation of a particul ar product.

Furthernore, even assum ng that at |east some purchasers in the
mar ket for al arns woul d nonet hel ess exercise a degree of care or
discrimnation as to the particular features wanted in a vehicle
anti-theft alarmand those desired in a residential burglar and
fire alarmsystem it is still the case that the fact that such
consuners may exerci se deliberation in choosing the respective
products "does not necessarily preclude their m staking one
trademark for another" or that they otherwi se are entirely i mune
fromconfusion as to source or sponsorship. Wncharger Corp. v.
Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA 1962). See
also In re Deconbe, 9 USPQ2d 1812, 1814-15 (TTAB 1988); and In re
Pellerin Ml nor Corp., 221 USPQ 558, 560 (TTAB 1983).

We accordingly conclude that purchasers and potenti al
custoners, who are famliar or acquainted with registrant's "SURE
GQUARD' and design mark for its residential burglar and fire alarm
systens, would be likely to believe, upon encountering
applicant's substantially simlar "SUREGUARD' mark for its anti-

theft alarns for vehicles, that such closely related alarnms and
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al arm systens emanate from or are sponsored by or associ ated
with, the sane source. |In particular, even anbng such consuners
who woul d notice the differences in the respective marks,
including the stylized house design in registrant's mark, it

still would be reasonable for themto believe, for exanple, that
applicant's "SUREGUARD' mark for its vehicle anti-theft alarns
desi gnates a new or additional product |line emanating from or
sponsored by, the sane source as the residential burglar and fire
al arm systens offered by registrant under its "SURE GUARD' and
desi gn mark

Deci sion: The refusal under Section 2(d) is affirmed.
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